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RATIO DECIDENDI OF THE SUPREME COURT VERDICT NUMBER
1400/K/Pdt/1986 ABOUT INTERFAITH MARRIAGE IN ISLAMIC LAW
PERSPECTIVE

Dr. Rosmini', Christ Amarta Harludi?, Karina Lizwary?, Dr. Siti Kotijah®

ABSTRACT

Ratio Decidendi of The Supreme Court Verdict Number 1400/K Pdt/1986 conceptually
gives meaning (o the ogmatic changes of interfaith marriage especially to Indonesian
Islam people. This verdict became a jurisprudence in the ratio decidendi that stated that
interfaith marriage is not governed by the marriage law. In legal practice we recognize
the Non-Liguet principle, which means that the court could not reject any cases given 1o
them because of the obscureness or the absence of the lavw itself. This rescarch is an
empiric and normatic research, with legal approach and case approach. Ratio decidendi
of the Supreme Court verdict number 1400, K/ Pdt/1986 is not in accordance with the fuact
that Indonesia’s law system is civil law svstem. The marriage law does not explicitly
govern iterfaith marriage, but in article 2 paragraph (1) of the marriage law stated
that the legal requirement of a marriage is restored to reli gious norms of those who want
(0 -marry. On this Supreme Court Verdict, those who want to marry are Christian and
Islam ywhose religious norms on those hwo religions prohibit interfaith marriage. In
accordance with the Res Judicata pro Veritate Habetur principle that is universally
valid, this Supreme Court Verdict remains true. Judges are advised to remain guided by
the legal system adopted by Indonesia (civil law) and put the legislation as the primary
legal sources, so that disparity of law verdict could be avoided
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INTRODUCTION

A. Background

Purpose of a marriage is to form a happy and a lasting tamily (household) based
on the Almighty God. This is the basic concept of the Marriage Law (Law Number 1
Year 1974 concerning Marriage) which places marriage not only in civil relations. but
also relates to religious philosophy of Pancasila. If carried out properly, a marriage must
be held considering the law of each party’s religion/faith and after should be reEistered
according to the national law and regulations. )

The fact 1s marriage carried out by two different religions have been going on for
a long time. This fact raises problems; social. religious, and legal problems. The n;urriﬂue
norms regulate that the religious norms are the formal norm that should be followed by
the parties who want to marry. While each religion prohibits intertaith marriage, the
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interfaith marriage that has been happening had been done overseas to be granted the
legal pt.fﬂﬂﬂrgiﬂﬂ Lo be appliced to the civil registration, thus making the marriage possible.
Non-Liquet principle. which means that the court could not reject any cases given
to them l‘fucuur;u ol the obscureness or the absence of the law itself is one of the main
construction ol the Juidical Power Law. This principle is connected with the laws that
rcgu]m‘u cases that do not exist or do not clearly regulate them. the judges are given the
uulhmrrny Lo conducet legal interpretation to search for and find the law itself.
| I'he Supreme Court Verdict Number 1400/K/Pdt/1986 gives a dogmatic change
1O mlicrl'uilh marriages in Indonesia. in which jurisprudence states that the norms n the
Marriage [Law do not regulate interfaith marriages. Therefore. a study about Ratio
[Jf:ci{,licndi ol The Supreme Court Verdiet Number 1400/K/Pdt/1986 about Interfaith
Marriage i Islamic Law Perspective must be done to see the legal construction from the
ludge’s considerations.

B. Problem Formulation

I'rom the background. it can be formulated that there is a problem on the Ratio
Decidendi of The Supreme Court Verdict Number 1400/K/Pdt/1986 about Interfaith
Marriage in Islamic Law Perspective,

C.  Research Purpose

T'he Purpose of this research is to find out and examine the legal implications of
the The Supreme Court Verdict Number 1400/K/Pdt/1986 about Interfaith Marriage in
[slamic Law Perspective and to know the implications of this verdict to the Interfaith
Marriage in the Perspective of Indonesian Legal System.

METHOD

This research is a normative research which examines the Ratio Decidendi of The
Supreme Court Verdict Number 1400/K/Pdt/1986 about Interfaith Marriage n Islamic
[Law Perspective. The method used is normative juridical method with statute and
conceptual approach. Primary. sccondary, and tertiary legal materials obtamed by the
authors are analyzed using grammatical interpretation techniques and legal tracing.
Grammatical interpretation as the source of the legal material was obtained and then
analyzed through understanding the language or wording used.

RESULT AND DISCUSSION

A.  Ratio Decidendie Theorv in Supreme Court Verdict

Theoritically. Ratio Decidendi is a decision ol the legal counsel based on matenal
facts’. Material facts became the focus because the judge and the parties will look for
the right legal basis to be applied to the facts of the case”. In finding Ratio Decidendi in

S I P.M Ranuhandoko. 2003. Termmologi Hukum Ingeris-Indonesia. (Jakarta: Sinar Gralika),

Cetakan Ketiga, hlm. 475. |
¢ Peter Mahmud Marzuki. 2000. Penennan Hukum oleh Hakim, (Jakarta: Graha Ekpess), him 119.
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a deciston usually found in certain parts. To get a certainty at one ol the decisions the
judge must write down the reasons. namely the Ratio Decidendi. In Indonesian law
which adheres o civil law systems, the decedendi ratio can be tound on Lthe
"consideration” part on The Supreme Court Verdiet Number T400/K/Pd/ 1986 aboul
Intertanth Narrageg.

[ eeneral the function of Ratio Decedendi or legal reasoning is as a mean ol
presenting the main points ol thinking about the problems ol legal contlict between
someone and other people. or between the communtty and the government on cases that
are controversial or counterproductive to become rephicates and duplicates, especially
coneerning the cood and bad ol the implementation and law enforcement system. the
attitude ol the legal apparatus and the judiciary.

[ he Judee's action 1o provide reasons that lead to the decision is an action that
requires an mstinet to interpret a law ereatively. Ratio Decidendi means choices made
of various possibilities that exists. Ratio can be found by payving an attention (o material
tacts and decisions based on the factual data. Thus. from a material fact there can be 2
(two) contradictory decisions which determine the Ratio Decidendi of the decision”.

Ratio Decedendi must be based on a tundamental philosophical foundation. which
considers all aspects related 1o the subject matter of the dispute. including in interfaith
marriages. Lhen lookinge for leeislation that is relevant to the subject matter ol the dispute
as a legal basis tor the imposition of decisions, as well as judees' consideration must be
based on clear motivation to enforee the law and provide justice for litigant parties, in
this case people do interfaith marriagces.

1 he Toundation of philosophy 1s part of a judgce's judement i making a decision,
becausc the philosophy is usually related to the conscience and sense ol justice contained
In the judge. so that the decision can provide a sense of justice that does not only depend
on formal (procedural) justice. but also substantive justice. while still considering all
aspects related to the subject matter of the case disputed by the parties. such as aspects
of education, humanity aspects. or aspects ol benelit, law enforcement. legal certainty.
and other legal aspects. Aspects proposed by the parties to conduct different marriages,
on aspects of human rights, as basic rights as human beings to conduct marriage without

being obstructed by a rule of law. including Islamic Taw.

Islamic law 1s part of the construction ol national law formation. including in the
Marriage Law. Marriage law as astatutory regulation is the basis for a judee to determine
the verdict he passed. even though as explamned carlier, the judge is not just a mere legal
applicant (la bouche de la loi). but the legislation is a guideline for a judge in determining
a decision.

1 he judge's decision m a case contains a cursory consideration which is sometimes
irrelevant. which is not directly related to the subject matter of the case. which is referred
to as obiter dictum. and there 1s also a judge's decision which contains a consideration
of the subject matter directly. called with a ratio decedendi. a consideration or reason

‘Ibid. him 123.
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Which direetly concemns the subject matter. namely the rule of law which is the basis of
this decision which binds the partics 1o the dispuh,:”.

| Basweally in the ratio decedendie the judge is guided by the laws and regulations.
W hltr‘h L'HﬂmlililH the rules tor the o (o case considering that the judge cannot only
origmate from the previous decision or jurisprudence. The judge has the freedom to
u_lun_jh.lu.‘ u.'Llh:a.,l Lo cases that have not been regulated. 1t does not have to be bound by prior
ansdictnion, and this is because Indonesia adheres to the civil law system. Then again.
the Ratio Decidendi ol The Supreme Court Verdict Number 1400/K/Pdt/1986 about
Intertanth Marriage must be examined.

13.

Lmplementation of the The Supreme Court Verdict Number
LHOO/K/PA/1986 about Interfaith M arriage in Indonesian Legal Svstem

Lhe legal system has 2 (1wo) understandings. namely. the legal system in the
MITOW sense as alegal entity that is limited only in the material or substance of the Jaw .
andthe Tegal system in the broad sense as a legal entity consisting of various
components. According Belletroid. points out. the legal system is the overall rule of law
draswn up inan integrated manner based on certain principles’. Meanwhile. according to
Sudikno Mertokusumo. the legal system is basically a law consisting of a numbcr of
clements /7 components or functions / variables that alwavs influence and are bound 1o
one another by one or several principles. |

Regarding the legal system in Indonesia that follows the civil law svstem. the
construction that is built is that the law has binding power. because it is realized in the
legislation in-the form of laws. In the The Supreme Court Verdict Number
IH00/K/PAU1986 about Interfaith Marriage. the Marriage Law is the binding law. As
explamed. the marriage law does not recognize interfaith marriages even though that
kind ol marriage is done by someone based on Islam.,

In the perspective of Islamic law. marriage is considered valid. if it is based on its
rehigious law or their respective religious beliefs. Interfaith marriages. law construction
can be seen in Al Bagorah verse (221). "And do not marry polytheistic women until thev
believe. And a believing slave woman is better than a polytheist. even though she might
please you. And do not marry polytheistic men [to your women] until they believe. And
a believing slave 1s better than a polytheist. even though he might please vou. Those

invite [you| to the Fire, but Allah invites to Paradise and to forgiveness. by His
permission. And He makes clear Ths verses to the people that perhaps they may
remember.” The implementation ol the Compilation of Islamic Law (K1) with
Presidential Instruction Number 1ol 1991 concerning the Spread of Compilation of
[slamic Law, prohibits a Muslim [rom mterfaith marriage. Prohibition for Muslim men
s regulated n Article 40 letter ¢. the complete KHI as follows: "It is prohibited to hold
@ marriage between a man and a woman because of certain circumstances: (a) because

* Sudikno Mertokusumo, 2006, Penemuan Hukum sebuah pengantar, (Sinar Grafika: Jakarta). him.

AES

" Maria Darus Badrulzaman. 1983, Mencart Sistem Hukum Benda Nasional, (Bandung. Alumni.

hlm, 15.
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: s m e g . G R 4 woman who
the woman in question is still tied to one marriage with another man; (b) a womd

is still in the iddah period with another man: and (¢) a Muslim who 1S not a Mushm.

In Indonesia. the prohibition between Muslim women or Mushm women thlth
non-Muslim men was contirmed by the release ol Fatma Indonesian lflcmz{ 4 {.}u}lf:ll
(MUI). in 1980. which prohibited the marriage. did not even allow all mlu.ri:rillh
marriages. This is in accordance with Article 44 of KHI. "an Islamic woman 1S pruhlbllﬂd
from having a marriage with a man who is not Mushm.” |

In 1ts development afier the issuance of the Supreme Court Verdict Num.| 4EUI_JK /
Pdt / 1986 about Interfaith Marriage. there were a number of domestic court decisions
that legalized interfaith marriages in Indonesia. Several decisions of the District Courts
put The Supreme Court Verdict Number 1400/K/Pdi/1986 about Interfaith Marriage as
a basis for consideration. which can be seen in table 1 below:

Lable 1: Court decisions about Intertaith Marriage

Decision Number
I | District Court Decision Num.382/PD1/P/1986/PN_JKT.PST jo Putusan MA N0.1400
2 | District Court Verdict Num.4/Pdt.P/2012/PN MGl
5 | District Court Verdict Num.27/Pdt.P/2015/PN.SG
4 | District Court Verdict Num.46/Pdt.p/20 6/PN.SKa
> | District Court Verdict Num.46/Pdi.p/2016/PN.SKa

Data: Karina. thesis of Law Faculty - Mulawarman University 2017

Basically. the Ratio Decidendi in those Verdicts and decisions are invalid as the
Indonesian Legal Svstem still uses the civil law svstem which means a jurisprudence
does not have a binding source of law on judges. Fven so. the absence of a Interfaith
Marriage law itself made this problem arouse.

C.  Analysis of Ratio Decidendi of The Supreme Court Verdict Number
1400/K/Pdt/1986 about Interfaith Marriage in Islamic Law Perspective

In Ratio decidendie, Andy Vonny Gani said that according to his confession was
a Muslim and his request to hold a marriage was rejected by the Head of the Jakarta
Oftice of Religious Aftairs with letter No. K2/ MJ-1 /834 /111 / 1986 dated March 5.
1986. In addition to being rejected by the Office of Religious Aftairs. Andy Vonny
Gani's request to hold interfaith marriages was also rejected by the Jakarta Cix*iI—Reuistr;*
Office with a letter No. 655/ 1.1755.4/ CS /1986 dated March 5. 1986. o

Then related to his refusal, the Head of the Office of Religious Affairs
informs that 1f the mterested parties object to the refusal. then they are invited to ask for
a decision / decision to the Greater Jakarta Special Religious Court by appointing article
60 paragraph (3) jo article Article 63 paragraph (1) of the Marriage Law. Extraordinan
Civil Servants of the Province of Jakarta Capital Special Region recommends the
applicant to submit an application to the Central Jakarta District Court to obtain a
certificate referred to in article 60 paragraph (1) of the Marriage Law,
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Avearding 1o the judge. the appointment ot the articles by the two ollicials was
clearly wrong. because article 60 must be related o articles 37, 38, 59 ol the Marriage
Law wineh deals wath marriage between two people who in Indonesia are subject o
difterent laws due o ditterences in citizenship (mixed marriages). even though the a quo
CAST 18 not about nuned marriages i the above sense, because both parties who are polng
o marny are Indonesian citizens, onhy ditterent religions and theretore it should reter to
article | paragraph (3) ot the \Llu‘itll;g | aw. h

Baswally. the Supreme Court Verdiet Num. 1400 K/Pdu 1986 concerning. the
reeulation ot wertatth marriages relees o Article 8 leter (D and Article 2 paragraph (1)
ot the Marriage Law which has ditterent interpretations between the Central Jakarta
District Court and the Supreme Court . 1 he construction o law in Article 8 leter (1) of
the Martiage Law does not anplhicithy state that interaith marriages are prohibited to be
cartied out. but the nterpertation of Article 8 letter tis unelear as o what kind of
relattonshup s torbidden o marey . W hether rehigious difterences between couples who
are gomg o marn is a marriage prohibition reterred to incacticle 8 leter tor not still
CAUSSs v artous mterpretations. \nother ratio decindendi s Article 2 paragraph (1) of the
Marrage Law which determines the validity of a marriage. his article is blurred when
every religton has ditterent opintons about the validity ol the intertarth marriage to the
law ot cach rehigion. Eyen interpretations that exist not only between religions that have
difterent opintons regarding intertath marriages. inone religion there are also different
interpretations of whether or not a rehgious mtertaith marriage is conducted.

CONCLUSION

Rato Decidendr ot The Supreme Court Verdiet Number 1400/K Pdt 1986 about
Interfaith Marmage does not correspond to the meaning ot Article 2 paragraph (1) ot the
Marmiage Law. The Marmage Taw does not exphicutdy regulate itertanth marriages, but
Article 2 paragraph (1) ot the NMarrage Law regulates af the legal requirements of
marriage are returned to the rehigious norms ol the partics who will carry out the
marriage.  In the Rano Decidendi ol The Supreme Court Verdiet Number
1400 K Pdt 1986 about Intertatth Marnage. it must sull be considered true as the
lHIi\CI‘SJ“}' ;.l}"‘[‘llit.‘.'.lhh.‘ Pl‘iﬂfi["lf 1Is the Habetur Res Judiicata Pro Veritar. Rato
Dectdendi of The Supreme Court N erdict Number 400K Pde 1986 about Interfaith
Marriage has changed the existing dogma. the construction ol marrtage law adopted is a
religious norm. The judge 15 not bound to jurisprudence because jurisprudence s the
persuasive force of precedent and i deciding cases: the judge has the nature of
independence that is free trom other powers mtervention,

SUGGESTION

. Judees in deciding cases must remaimn guided by the legal system adopted by
Indonesia and put legislation as the main legal source so that disparity: will not
oceur in the future.
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. ludges do not need to be guided by jurisprudence when there are laws nml
rcgulations that govern. so it is necessary to return the dogma about interfaith
marriages between parties with Islamic and Christian backgrounds in accordance

with religious norms in order to create legal certainty.
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